STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

TONY PETRI CH,

Charging Party, ) Case No. LA-CE-2399
V. )) PERB Decision No. 632
RIVERSIDE UNIFIED SOHOOL DISTRICT, % August 26, 1987
Respondent. ))
)

Appear ance; Tony Petrich, on his own behal f.

Bef ore Hesse, Chairperson; Porter and Shank, Menbers.
DECI SI ON

HESSE, Chairperson: Tony Petrich appeals the attached
ruling by an adm nistrative |law judge (ALJ) on the notion of
the Riverside Unified School District (District) to dismss the
allegations that the District violated the Educational
Enpl oynent Rel ations Act (Gov. Code sec. 3540, et seq.) by
refusing to hold certain grievance neetings, by docking
Petrich's pay w thout notice, and by changing Petrich's work
schedul e without negotiating with the exclusive representative.

V¢ have reviewed the entire record in this case, and the
record in related cases as urged by Petrich, and we find the

decision of the ALJ to be correct in all respects.‘l Ve

Menber Porter would also affirm the dismissal on the
basis that an individual enployee |acks standing to assert a
uni lateral change in policy based on the collective bargaining
agreenent. (R verside USD (1986) PERB Decision No. 571, dis.
opn.; Riverside USD (1986) PERB Decision No. 562a, dis. opn.)




therefore adopt his decision as the decision of the Board
itself.?

ORDER

The unfair practice charges in Case No. LA-CE-2399 are
her eby DI SM SSED.

Menbers Porter and Shank joined in this Decision.

2We find no evidence in the record of any bias or
prejudice by the ALJ, and thus we reject any notion that his
decision is flawed due to bi as.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BQOARD

TONY PETRI CH, )
) Unfair Practice
Charging Party, ) Case No. LA-CE-2399
)
V. )
Rl VERSI DE UNI FI ED SCHOOL DISTRICT,; PROPOSED DECI S| ON
) ON RESPONDENT" S
Respondent . ) MOTI ON TO DI SM SS
) (4/28/87)

Appear ances: Tony Petrich, on his own behalf; Best, Best &
Kreiger, by Charles D. Field, for R verside Unified School
Dstrict.
Before: Martin Fassler, Admnistrative Law Judge.
I NTRODUCTI ON_AND PROCEDURAL H STORY

This case concerns four allegations by an enpl oyee of the
Ri verside Unified School District (District) that the District
unilaterally changed its past practice in four incidents in
whi ch the charging party/enpl oyee was involved. Two of these
had to do with the handling of grievances which the enpl oyee,
Tony Petrich, filed; a third had to do with the District's
wi t hhol ding of a certain portion of Petrich's nonthly pay,
because of an absence fromwork; the fourth had to with a
change of Petrich's working hours.

Wth respect to the first three of these, the charging
party alleges that the District's actions constituted
vi ol ations of provisions of the collective bargaining agreenent

between the District and California School Enployees

Thi's proposed decision has been appealed to the
Board itself and may not be cited as precedent
unl ess the decision and its rationale have been
adopted by the Board.




et

Associ ation (CSEA), the union which represents the District's
classified enployees, including Petrich. The District contends

that its actions did not constitute either violations of the

‘col l ective bargaining agreenent or changes in its past

practices. Further, the District argues that the charging
party failed to prove in each instance that the District's
action was evidence of a new policy having a generalized effect
or continuing inpact upon the bargaining unit.t
The initial charge in this case was filed by Tony Petrich
on May 22, 1985, (as unfair practice charge LA-CE-2188) and was
anended several tinmes. The charge included nunerous
al l egations of unlawful actions by the District in a series of
separate incidents. A conplaint based on sone of these

al l egations was issued in August 1985. At the sane tinme, the

specific allegations of this case wereinitially dism ssed

Government Code section 3541.5 defines PERB's authority
to issue unfair practice conplaints, and describes certain

limts on that authority. Paragraph (b) of that section

provi des:
The board shall not have authority to
enforce agreenents between the parties, and
shall not issue a conplaint on any charge
based on alleged violations of such an
agreenent that would not also constitute an
unfair practice under this chapter.

In Grant _Joint Union H gh School District (1982) PERB Deci sion
No. 196, the Board held it would not find an unl awf ul
uni | ateral change of working conditions by an enployer if the
evi dence showed a deviation from contractual requirenents but
there was no evidence that the deviation represented a new
policy that would have a generalized effect or continuing

I npact on enpl oyees in the bargaining unit.
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by PERB' s regional attorney.

The charging party filed exceptions to these dism ssals
with the Board itself. On May 16, 1986, in PERB Deci sion
“No. 562a, the Board ordered issuance of a-conplaint based on
the four specific allegations of this case. The general
counsel thereafter issued a conplaint, which was anended in
m nor ways on June 3, 1986. The substantive allegations of the
conplaint were that the District had unlawfully made unil ateral
changes in its past practices in the follow ng ways: (1) By
refusing to hold a Level 2 grievance conference with respect to
a grievance-that Petrich had filed on February 7, 1985; (2) By
refusing to hold a Level 1 grievance conference with respect to
a grievance Petrich had filed on March 8, 1985; (3) By
wi t hhol ding (or "docking")-a certain portion of Petrich's pay
on April 30, 1985, because of Petrich's absence fromwork,

W t hout conferring with Petrich before doing so; and (4) By

- altering Petrich's working hours in June 1985 w thout first

-negotiating with CSEA about the change.

A hearing on the allegations was held before the
under si gned on COctober 22, 1986. At the end of the
presentation of evidence by the charging party, respondent
moved for dism ssal of the conplaint on.-the grounds-.that.the.
charging party had failed to present evidence sufficient to
establish a prima facie case with respect to any of the four

al l egations of the conplaint. Both parties indicated their



desire to brief the matter prior to a ruling. Each party-
submtted a brief on the notion in md-January.

On February 27, 1987, the undersigned, by letter, advised
‘the parties-that the hearing woul d -be -reopened for the purpose -
of taking additional evidence on the allegation concerning the
District's practice with respect to providing notice to
enpl oyees prior to the docking of pay for unauthorized
absence. The parties were advised that the hearing was to
resume April 10, 1987, at the PERB office in Los Angel es.

On April 10, counsel for the respondent and the undersigned
were present at the PERB office at the tinme designated for the
resunption of the hearing, but charging party did not appear,
nor did any representative on his behalf. Nor did charging
- party provide to PERB on April 10 or since then any explanation
for his absence. Because of the absence of the charging party

on April 10, no further evidence was taken. On April 16, an

~-Order 'was issued closing the hearing.

EI NDI NGS OF FACT

Tony Petrich was a gardener-custodi an enpl oyed by the
District for several years prior to the events at issue in this
case, all of which took place during 1985. Prior to
February 25, 1985, Petrich worked at Wodcrest Elenmentary

School ; after that date, he worked at North Hi gh School



A The level 2 Conference: Qievance of February _7, 1985.

The coll ective bargaining agreenent in effect during 1985
between the District and R verside Chapter #506 of CSEA
included a four-step grievance procedure. The contract
required that at Level 1, the enployee (or CSEA on the
enpl oyee' s behal f) submt the grievance in witing to the
enpl oyee's imredi ate supervisor. The supervisor was to then
neet with the enpl oyee and/or a CSEA representative "in an
attenpt to resolve the matter." The imredi ate supervi sor was
then to provide a witten response to the grievance.
| If the grievance was not settled to the satisfaction of

CSEA at Level 1, the contract provided for a notice of appea
to be served by CSEAwithin ten days after disposition of the
grievance at Level 1, thus bringing the grievance to Level 2.
The grievance woul d then be discussed at a neeting which
~included the enployee affected, a representative of CSEA and
the District superintendent, or a person designated by the
superintendent to be present at the conference.

The contract did not allow an individual enployee to take a
grievance to Level 2; this right was reserved for CSEA Al so,
while the contract specifically provided for the affected
enpl oyee to.be present at the Level 2 neeting, it did not
I ndi cate which party - CSEA or the District - had the
responsi bility for arranging for the enpl oyee to be present.

CSEA senior field representative Alan Aldrich testified

that as a general rule both the Dstrict and CSEA notified an
5



i ndi vidual grievant of the place and tine that a Level 2
nmeeting was to take pl ace. (Fbaring Transcript, page 163).°2
On February 7, 1985, Petrich filed a grievance about a
letter to Petrich fromWodcrest E enentary School principal -
Dr. MA Sund. The letter itself is not in evidence.
Petrich's grievance was the follow ng:
Dr. Sund's der ogat ory commruni cati on
earmarked for Gievant's Personnel file,
alleging Gievant was 10 mnutes late to
work on January 7, 1985 and i nsubordi nate
over a pile of tree leaves is incorrectly
dated 1984. Said derogatory communication,
now t he subject of an Unfair Practice
Charge, should be dated "1985." Said
material should have been placed in
QGievant's Personnel file 6 days after

notification, not 10 days as indicated on
said material .

As renedies, Petrich asked that the Sund letter be renoved
fromhis personnel file, and that the D strict provide himwth
four sets of Level 2 grievance forns.

On February 15, Sund, as Petrich's immedi ate supervi sor at
t he Wbodcrest School, denied the grievance. On the grievance
form she noted that she had already corrected the date. She
noted that she had also given Petrich four copies of the
Level 2 grievance forns. The remainder of the remedy sought by
Petrich - renoval of the critical letter fromhis file - was

deni ed.

_ ’Hereafter, references to the hearing transcript will be
in the form"TR ," with the page nunber inserted.
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On February 22, Carlos Corona, the grievance chairperson of
the CSEA chapter, filed a Level 2 grievance about the matter.

Petrich alleges that the District did not hold a Level 2
conference with respect to this grievance, and that this
alleged failure constitutes a unilateral change of the
District's practice.

The evidence establishes that the conference was held. The
District's assistant superintendent for personnel, Frank
Tucker, testified that he held the Level 2 conference with
Corona, CSEA field representative Alan Al drich, and principal
Sund. CSEA chapter president Gary Prince may have been there
as well, Tucker testified. (TR 43-44). According to Tucker,
the Level 2 hearing took place one -afternoon at -3:00 p.m,

i mredi ately preceding a settlenment conference in a PERB case
that also involved Petrich, at 3:30 p.m at the sane pl ace.
O her evidence establishes that the neetings took place
March 7, 1985, at District headquarters.

Petrich called as witnesses neither Corona nor Sund.
Aldrich testified that he did not attend a Level 2 grievance
nmeeting that day, although he did attend the |ater PERB
settlenent conference. He testified he did not know whether a
Level 2 conference had been held that day with respect to
Petrich's grievance, although he knew that a nunber of Level 2
gri evance conferences had been held during early 1985 in

connection with grievances filed by Petrich.



Prince testified that he attended the 3:30 PERB settl enent
conference, but did not attend a grievance conference that
day. He testified that he arrived at the District headquarters
before 3:30, and was aware that sone neeting concerni ng CSEA
was taking place, but he did not know whether it was the
Level 2 conference for the grievance at issue here (TR 70-72).
Despite the apparent conflict between Aldrich's testinony
and Tucker's testinony concerning Aldrich's presence at the
Level 2 grievance neeting, | credit Tucker's testinony that a

Level 2 neeting took place in connection with the February 7

grievance at 3:00 p.m, on March 7. | do so primarily because
of Tucker's deneanor. He delivered his testinony with great
certainty and confi dence. I note also that in charging party's

brief opposing the notion to dism ss, Petrich acknow edges that
the March 7 neeting took place, and argues only that the
District unilaterally changed its practice of informng the -
“-individual grievant of ‘the tine and place of the grievance
- meeting, and-arranging for the individual enployee to be
present for the neeting. |In any event, Tucker was quite
certain in his recollection that a Level Il neeting was held in
connection with the February 7 grievance, and that it was held
at 3:00 p.m imediately preceding a PERB settl enent conference
in another matter involving Petrich, CSEA and the Distict.

| also credit Aldrich's testinony that he did not attend a

Level Il grievance conference that day, while he did attend, at



3:30; a PERB settlenent conference. "It appears, then, that
Tucker accurately recalled seeing Aldrich that afternoon, but
m st akenly recalled seeing himat the 3:00 p.m neeting (the
grievance neeting) when in fact- he saw Aldrich at the 3:30
nmeeting (the PERB neeting).

Aldrich testified that he knew of no evidence that after
the incident in question the District had failed or refused to
hold Level 2 neetings in connection with other grievances (TR
164) .

B. Ihe Level | Conference: Gievance of March 8, 1985.

+.0On March 4, 1985, Tucker sent Petrich a nenorandum
‘describing events which had taken place early that afternoon.
« According to Tucker's nenorandum he returned from lunch that
day shortly before 1:.00 p.m Hi s secretary had not yet
- returned from lunch. Tucker found on his desk a letter from
Petrich, responding to an earlier nmenorandum from Tucker

‘Afew mnutes |later, Petrich arrived at Tucker's office.
- Tucker told . Petrich that --Petrich was never again to enter
Tucker's office unless Tucker hinself was present in the
office. According to Tucker's nenorandum Petrich acknow edged
that he understood this instruction. Later that day, Tucker
sent Petrich a nmenorandum repeating the same instruction.

Petrich filed a grievance alleging that this nmenorandum was
in violation of a portion of section 18.1 of the collective

bar gai ni ng agreenent, specifically a portion which begins with



" the phrase, "Nothing shall prohibit. . . ." "No sentence of
section 18.1 begins with those exact words. There is a
sentence of that .section which begins with the words, "Nothing
contained in this Article shall be construed to prevent any-
i ndi vi dual enpl oyee fromdiscussing a problemw th an agent of
the District and having it resolved w thout fili -hg a grievance
as provided herein."” Petrich's grievance asked, as a renedy,
that the March 4 nenorandum by Tucker be renoved fromhis file,

Petrich gave his grievance formto North H gh School plant
supervi sor Phillip Hodnett, his imrediate supervisor. Hodnett
apparently consulted with the school principal, Douglas WlIf,
about how to respond to the grievance. WIf, in turn,
»~ consul ted wi th Tucker about how to handle the grievance.
- Tucker told WIf to sinply relay the grievance to Tucker, who
=would handle it as a Level 2 grievance. He also told WIf to
alter the initial formsubmtted by Petrich, so that it would
~be marked "Gievance Form- Level 11," rather than "G ievance
--Form - Level |." WIlf followed Tucker's instructions.
On March 12, Tucker wwote to Petrich:

| have schedul ed an appointnment to neet with

you on Thursday, March 21 at 3 p.m, inny

office to hear your grievance which was

filed on March 8, 1985 with Principal Doug

Vol f.
The only other evidence presented by Petrich in connection

with this allegation was Hodnett's statenent that although he

was Petrich's imredi ate supervisor at the time the grievance

10
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was filed, he declined to hold a Level 1 conference about the

gri evance because there was nothing that he, Hodnett, could do
to bring about a remedy of the kind Petrich sought: renoval of
the March 4 nmenmorandumwitten by Tucker.

Aldrich testified that on occasion the District and CSEA
agreed in witing to waive a Level 1 or Level 2 neeting in
connection with a specific grievance, or to nodify, with
respect to a particular grievance, a specific tinme requirenent
of the contractual grievance procedure. (TR 159-160).

Aldrich testified he knew of no agreenment between the District
and CSEA to waive the Level 1 neeting with respect to Petrich's
March 8 grievance.

C [he Docking_of Pay_ for Absence

Article XI X of the collective bargai ning agreenent entitled
"Disciplinary Action and D sm ssal Procedures,” includes

several provisions relevant to this allegation of unlawful

~action. The pertinent portions of Article 19 include the

fol | ow ng:

19.0 . .. The District may suspend wth
pay, suspend wi thout pay, reduce
enpl oyee's hours, dock pay for absence
wi t hout authority, or discipline
enpl oyees in other appropriate nanners
to correct or renediate an enpl oyee's
unsati sfactory performance or behavi or.

19.1 Right to Request Hearing: A pernanent

enpl oyee has the right to request an

informal hearing with the inmedi ate

supervisor prior to disciplinary action
~and/or -di sm ssal. ~If requested, such a

hearing will be held.
11



19.2 Roght to Suspend: The District
retains-the right to suspend a pernmanent

enpl oyee, with or w thout pay, w thout
war ni ng when the health and/or wel fare of
students or other enployees is endangered by
t he conti nued Eresence of the enpl oyee,
and/ or where the enpl oyee's presence is a
danger to the property of the D strict or
others, and/or in cases of aggravated

I nsubor di nati on. :

19.3 Causes: Causes for disciplinary
action shall include, but not be limted to
the foll ow ng:

19. 3.7 Absence without |eave which ma

i ncl ude any, any conbination of, or all of
the follow ng: frequent tardi ness and/or
other failure(s) to report to the assigned
pl ace of work at the assigned tine;

| nexcusabl e and unaut hori zed absence from
the District; :

19.4 Notification: Enployees shall receive
witten notification of Dstrict intention

to suspend wi thout pay or dismss prior to
such District action In all cases other than
those situations set forth in section 19. 2,
above.
Q her provisions of the article (sections 19.5 and 19. 6)
descri be the hearing procedure for enpl oyees chall engi ng
di sci plinary actions inposed on them
Do these contract provisions, taken together, establish a
practice by which the District is obligated to provide an
enpl oyee with notice prior to the docking of pay for
unaut hori zed absence?
To answer this question, the first consideration is whether
t he docking of pay for unauthorized absence is to be considered
disciplinary action. The Dstrict contends it is not, but the

~nore logical inference is that the parties to the contract
12



intended it to be viewed as a formof disciplinary action.
‘Section 19.0 lists various forns of discipline. It indicates
the District may " . . . dock pay for absence w thout
authority, or discipline enployees in other appropriate
manners. ... " Further, section 19.3 provides:
Causes for disciplinary action shal
i ncl ude, but not be limted to the
fol | ow ng:
19. 3.7 Absence wi thout |eave.

It may be inferred, then, froma reading of these sections,
that the parties understood that absence w thout |eave would be
cause for discipline under the contract, and that the docking
of pay would be one form of discipline which mght be inposed
for absence w thout |eave.

The next question is: did the parties intend to inpose upon
the District an.obligation to give an enployee. faci ng such ..
~discipline-prior notice of the District's intention to inpose
that discipline?

Section 19.4 of the contract provides that prior witten
notification by the District of intention to inpose discipline
on an enpl oyee nust be given with respect to intention to

3

suspend wi t hout pay or to dism ss. No ot her form of

]I'n section 19.2, the contract provides for inposition of
di sci pline without prior warning (notice) when the health
and/ or wel fare of students or other enployees is endangered by
t he conti nued presence of the enployee, and/or where the
‘enpl oyee's presence is a danger to the property of the district
~or others,  and/or-in cases of aggravated insubordination.

13



discipline is specifically mentioned in this section. It may
-be inferred fromthe absence of any such reference that the
contract does not require prior witten notification with
respect to the District's intent to inpose other forns of

di sci pline, including the docking of pay.

However, section 19.1 appears to provide an enpl oyee
covered by the contract a right to request an informal. hearing
with the imediate supervisor prior to inposition of any
di sciplinary action. An inference may be drawn that this
applies to all fornms of discipline because of the absence of
any | anguage which would 1imt the right to a hearing to only
certain fornms of disciplinary action.

If the contract entitles an enployee to an informal hearing
-before inposition of discipline, it nmust be inferred the
.enpl oyee is entitled to prior notice. Wthout prior notice,.
‘the entitlement to a prior hearing would be nmeani ngl ess.

Taki ng together sections 19.1 and 19.4, it is inferred that :
. the parties to the contract intended that an enpl oyee facing
the inposition of discipline other than suspension w thout pay
or dismssal is entitled to prior notification of the
District's intention of inposing discipline upon himor her,
but is not entitled to prior witten notification. Presumably,
the enployee is entitled to prior oral notification.

This requirenment is not explicit in the contract, but it is
the nost logical inference to be drawmn froma reading of the

contract.
14



Allan Aldrich, CSEA senior field representative, who was
negotiator for CSEA during the 1982 negotiations which led to
the col l ective bargaining agreenent, testified about the
negoti ati ons about Article 19, but his testinony did not cést
any additional light on the intent of the parties on this
point. Aldrich recalled that section 19.1 was carried over
Intact from the predecessor agreenent between CSEA and the
District. He recalled no discussion of the section during the
1982 negoti ati ons.

Aldrich also testified that, as a general rule, disputes
~about enpl oyee discipline under the contract are handl ed by
CSEA and the District through the process described by sections
19.5 and 19.6, but he could recall no instance in which he
participated in the infornmal supervisor hearing described by
section 19.1. (TR 109, 111)

The chargi ng parfy did not present any evi dence concerning
the District's actions in April 1985, regardi ng the docking of
pay at issue. During the first day of hearing, Cctober 22, the
Adm ni strative Law Judge (ALJ) ruled that Petrich would be
required to first present evidence regarding the D strict's
past practice regarding notice prior to the docking of pay; the
contract provisions taken alone were deenmed at that tinme to be
insufficient evidence in this respect.

The ALJ's February 27 letter, nmade it clear that the
pur pose of the April 10 hearing would be to receive evidence

concerni ng changes nade in the District's practice regarding
15
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‘provision of notice prior to the docking of pay. As

i ndi cated above, however, the charging party chose not to
appear at the resunption at the hearing, or to present at that
time any evidence concerning changes in the District's past
practice. Since no such evidence was presented during the
first day of the hearing, in Cctober 1986, the record includes
evi dence about the District's practice on this point, as
defined by the collective bargaining agreenent, but no evidence
about the changes which the District is alleged to have made in

its practice.

“The letter included the follow ng:

| have concluded that the taking of additiona
evidence is warranted in connection with only one
aspect of the case, that concerning the

wi t hhol di ng of pay for unauthorized absence.

I - will. re-open the hearing solely for the-purpose .
of allowng M. Petrich to present additional
evi dence on this point, and also allow ng the
District to present evidence with respect to this
al I egati on. :

| believe that the various provisions of the

di scipline article of the CSEA collective
bar gai ni ng agreenent do establish a contractual
requi rement that the District provide enployees
wWith prior notice of intent to dock pay for

unaut hori zed absence. Gven this conclusion, it
is appropriate to allow the charging party to
present evidence concerning the alleged change in
this practice.

16



D. The Change of Work Hours - June 21, 1985

Fromthe tinme Petrich began working at North Hi gh School in
February 1985 until late June 1985, his working hours were
generally 7:00 aam to 4:00 p.m, wth an unpaid one-hour |unch
break. Sonetinme before June 21, North H gh School plant
supervi sor Phil Hodnett circulated a nenorandumto District.
enpl oyees at the high school altering the working hours of a
nunber of enployees. The nenorandumrequired all gardeners to
work from6:00 am to 2:30 p.m, with a 30-mnute |unch break
at 11:00 a.m The District stipulated that CSEA was not
notified of this change of hours, or given an:-opportunity to
negoti ate about it.

The col |l ective bargai ning agreenent does not have any
provi sion which deals specifically with the starting and ending
times of enployee work shifts, with a single exception not ..
~appl i cabl e here.'Ei The contract section pertinent to the
[ ength of lunch hours provides that enployees shall have an
unpai d uninterrupted lunch period of no less than one-half hour
and no nore than one-hour.

Hodnett testified that throughout his 12-year tenure with

®The exception is in section 10.13:

Summer Work Shifts: Wenever possible, w thout disrupting
or interfering wwth the regular workflow of the District, the
work shifts of Maintenance and Operations enpl oyees assigned to
t he warehouse shall begin at 7:00 a.m between July 1 and
August 31 inclusive. Individual exceptions to this provision
may be made by the District.

17



the District, summer work hours for gardeners have been altered
to provide an earlier starting tinme, a shorter lunch period,
and an earlier ending tine than is the case during the regul ar
school year. The change is nmade partly for the benefit of
-enployees, who then work during the early norning cool hours,
and avoid the necessity of working additional time during the
hotter sumrer afternoons. Hodnett testified the same practice
had been followed at other D strict schools at which he worked,
first as a custodian, and then as supervisor (TR 133).
Ceneral ly, the summer hours have been approximately the sane as
those designated for 1985: from6:00 am wuntil 2:30 p.m, wth

a 30-mnute lunch period.

DI SAUSSI ON AND_ANALYSI S

A The Alleged Failure to Hold a level 2 Meting in
Connection wWith the February 7 Qievance

It has been found that Tucker, on March 7, 1985, held a

Level 2 nmeeting with Corona and Sund in connection with the
grievance filed by Petrich on February 7, 1985. Petrich was
not present. The reason for this absence is not clear. Tucker
testified that he notified CSEA of the tine and place of the
‘nmeeting, and did not recall notifying Petrich independently of
the neeting tinme and place. Petrich chose not to testify at
all; thus, there is no evidence concerning his recollection of
whet her he was notified about the tine and place of the
nmeeting. O the various CSEA agents, Corona was the person
nost likely to have had the responsibility for notifying

18



‘Petrich about the neeting; Corona was not called to testify.
Prince and Aldrich, both of whomtestified, credibly denied
having any direct responsibility for handling the grievance.

On these facts, the allegation of an unlawful unil ateral
change of past practice nust be dism ssed. Any one of severa
anal ytical paths leads to this concl usion.

First, the facts support the conclusion that a Level 2
nmeeting was held; thus, there is no factual basis for a
conclusion that the District failed to hold the neeting
required by contract, thereby changing a past practice.

Alternatively, it mght be argued that the contract
requires the presence at a Level 2 neeting of the enpl oyee
affected by the grievance. In the absence of the enpl oyee, it
m ght be argued, the neeting is void and the District has not
fulfilled its obligation to hold a Level 2 neeting. But this:
| ast concl usion stretches the neaning of the contractual
| anguage unreasonably. If the absence of an affected enpl oyee,
initself, were enough to invalidate a Level 2 neeting, and to
require the repetition of the neeting, the possibility of abuse
(through voluntary absence of the enployee) is apparent. In
addition, no evidence was introduced to suggest that the
parties interpreted the Level 2 provisions this way.

Aldrich indicated that as a matter of practice both the
District and CSEA took steps to bring about an affected
enpl oyee's attendance at a Level 2 grievance neeting. No

evi dence was presented during the hearing about the efforts
19



whi ch CSEA m ght have nmade to arrange for Petrich's attendance
at the Level 2 neeting held in early March.

The pertinent facts, then, are these: the contract does not
pl ace sole responsibility on either CSEA or the District to
arrange the affected enpl oyee's attendance at the neeting; the
practice was for both CSEA and the District to notify the
enpl oyee of the neeting. Wile there is evidence that the
District did not notify Petrich of this particular neeting, the
reason for Petrich's absence remains unclear, since Petrich did
not hinmself testify about whether CSEA told him about the
meeting, nor did he call Corona to testify about notification
efforts Corona may have nade on behal f of CSEA. In these
circunstances, it is unreasonable to inpose sole responsibility
; for Petrich's absence on the District, and invalidate a neeting
~which the District and CSEA representatives. attended in good
faith.

To summari ze this analysis: a Level 2 neeting was held;
Petrich's absence fromthe neeting, alone, is insufficient to
invalidate the neeting. There is no evidence that the District
was contractually responsible for Petrich's absence, and there
is no legal reason for holding the District solely responsible,
as a general rule, for attendance of affected enpl oyees at a
Level 2 neeting. Thus, the District fulfilled its obligations
with respect to a Level 2 neeting, and no unilateral change

t ook pl ace.
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Finally, there is a third reason to dism ss the allegation
of an unlawful unilateral change in the District's practice.
Even if it were to be concluded (contrary to the concl usion
here) that the District had violated the contract terns by
failing to hold a Level 2 neeting, or by failing to hold a
Level 2 neeting with Petrich in attendance, there is no
evidence that this single violation was a change of generalized
effect or continuing inpact.

As noted on page 2 above, EERA section 3541.5 prohibits
PERB from issuing a conplaint based on a conduct which is
solely a contract violation, and not a unilateral change of

practice. In Gant, supra, the Board held that enpl oyer

.actions which did not have a generalized effect or continuing
v 1 npact on nmenbers of the bargaining unit would not be found to

- be-.unilateral changes in conditions. . At nost, these night be .

~=<contract -vi ol ations, - these determnations to be made in the - .-

fashion dictated by the contract itself (typically, through an
arbitration procedure).

Petrich offered no evidence that the District explicitly
stated an intention to by-pass the contractual requirenent of a
Level 2 neeting, or to by-pass the requirenment that the
af fected enpl oyee be permtted to attend the neeting. Nor did
Petrich present any evidence fromwhich it mght be inferred
that the District had enbarked on a new policy with respect to
Level 2 neetings, and that in followng this new policy the

District refused to hold Level 2 neetings on other grievances.
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Even if Tucker's evidence were to be rejected, and a factua
finding nmade that no Level 2 conference took place, there is no
evidence to support a conclusion that this action was anything

other than a single contract violation.

B. The Failure to Hold the Level 1 Meeting in Connection
Wth the jevance of Mirch 8. .

The evi dence shows, and the District acknow edges, no
Level 1 neeting - attended by Petrich and Petrich's immedi ate
supervisor - was held in connection with the grievance filed
March 8. The District argues in its brief that portions of
Tucker's testinony prove that the Dstrict had a practice of
not holding a Level 1 neeting if the immedi ate supervisor was
not in a poSition to provide a renmedy of the kind sought by the
grievant. While that woul d be a reasonabl e approach to Level 1
meetings, Tucker's testinony on this point consists of no nore
than a casual remark, w thout specifics of any kind. | nsof ar
as the testinony is offered to prove a general pattern, | do
not credit it.

Aldrich's testinony is slightly nore specific and it is
credited. Aldrich testified that on occasion the Dstrict and
CSEA agreed, in witing, to waive a'LeveI 1 hearing or a
Level 2 hearing for a particular grievance, or to extend a
contractual deadline wth respect to a specific grievance.

Contrary to the Dstrict's argunent, then, | find that the
established practice in the Dstrict was to hold a Level 1
nmeeting in response to a grievance, pursuant to the contractua

22



requirenment, unless the requirenment was waived in witing by
CSEA.

There is no evidence that CSEA agreed, in witing or
ot herwi se, to waive the Level 1 neeting with respect to
~Petrich's March 8 grievance.

Wiile there is evidence that the District failed to conply
with the contractual requirement of a Level 1 nmeeting, there is
no evidence that the District thereby adopted a new practice or
policy with respect to Levelll neetings generally. Petrich
i ntroduced no evidence with regard to any other grievances
other than his own February 7 grievance, in which a Level 1
‘nmeeting apparently was held. Certainly the failure to hold a
Level 1 neeting in this case had no genefalized effect or
continuing inpact: Tucker agreed to consider the grievance at a
Level 2 neeting very quickly after it .-canme to his attention.

Thus, it nust be concluded that the District's action in
this respect is no nore than a single violation of a
contractual provision, rather than a unilatéral change of
practice. The allegation that the District's action in this
respect represents a unilateral change of a past practice wll
be di sm ssed.

C The Al leged Failure to Provide Notice Prior to the
Docking of Pay on April 30

As stated in the findings of fact, on pages 11-14 above,

the provisions in the contract, taken together, provide
sufficient evidence to establish a past practice with respect
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to notice to enployees prior to the inposition of discipline

.l ess than suspension without pay or dismssal. Wile the
conplaint alleges that the District altered this practice on or
about April 30, 1985, the charging party presented no evidence

regardi ng any change which m ght have occurred at that

time.® Because of the absence of such evidence the
all egation of a unilateral change in past practice will be
di sm ssed.

D. The Alteration of Working Hours for the Summer. 1985

Empl oyees' working hours are within the scope of
representation. As a general rule, enployers are required to
negoti ate about the matter with the union representing the
enpl oyees whose hours are to be determ ned, or to be altered.
.EERA section 3543.2; Palos Verdes Peninsula Unified School
District (1979), PERB Decision No. 96.

- As noted above, there is nothing in the collective
bargai ning agreenent referring to the starting tinmes and ending
times of enployees in the CSEA-represented unit, other than one
reference affecting a specific group of enployees which does
not include Petrich.

Despite the absence of reference to starting tinmes and
ending tinmes in the contract, the statutory obligation to

negoti ate changes in the hours of work applies to the District

6The circunstances surrounding that failure to present
-such evidence are described on pages 4 and 15-16 above.

24



during the period of the contract. The District stipulated
that it did not give CSEA notice of the change in working hours
‘directed by Hodnett, nor an opportunity to negotiate about the
change.
The facts set out establish a prinma facie case of a
unl awful unil ateral change of working hours. However, the
evi dence introduced also establishes a valid defense to the
charge. The District had a |ong-standing and open practice of
altering the working hours of gardeners during the sumer. For
several years, during the summer recess, the District's
gardeners were required to begin work earlier in the day than
2~ during the normal  school year, and to finish earlier. The . . .-
District's practice, according to Hodnett's credi ble testinony,
~was to set summer hours from approximately 6:00 a.m until
~approximately 2:30 p.m, -the hours which Hodnett set for North
'Hi gh -School gardeners, including Petrich, in June 1985.
Not hing in the collective bargaining agreenent between CSEA and
the District -required the District to abandon this practice.
Since the District's action in June 1985 was consi stent
wWth its past practice in this regard, the District cannot be
found guilty of having unilaterally altered a past practice.

Pajaro Valley Unified School District (1978) PERB Deci sion

No. 51; R o Hondo Community College District (1982) PERB

Deci sion No. 279, at pp. 17-19.
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PROPOSED ORDER

The allegation of the conplaint, as set out in paragraphs 4
and 5, that in February 1985 the respondent unilaterally
changed a past practice by its refusal to hold a Level 2
conference for a grievance filed by the charging party
February 7, 1985, is hereby dism ssed.

The allegation of the conplaint, as set out in paragraphs 6
and 7, that the respondent unilaterally changed a past practice
by its refusal to hold a Level 1 grievance neeting in
connection with a grievance filed by the charging party on
March 8, 1985, is hereby di sm ssed.

The allegations of the conplaint, as set out in paragraphs
8 and 9, that on or about April 30, 1985 the respondent  changed
~1ts practice with respect to giving an enpl oyee prior notice of
“its intention towthhold a portion of the enployee' s pay
-because of unauthorized absence, is hereby di sm ssed.

The allegation of the conplaint, as set out in paragraphs
.10 and 11, that the respondent unilaterally changed a past
practice by changing the working hours of the charging party
begi nning June 21, 1985, is hereby dism ssed.

Pursuant to California Adm nistrative Code, title 8,
part 111, section 32305, this Proposed Decision and Order shall
becone final unless a party files a tinely statenent of
exceptions with the Board itself at the headquarters office in
Sacranmento within 20 days of service of this Decision. In

accordance with PERB Regul ati ons, the statenent of exceptions
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should identify by page citation or exhibit nunber the portions
of the record, if any, relied upon for such exceptions. See
California Admi nistrative Code title 8, part 111,

-section 32300. A docunment is considered "filed" when actually

recei ved before the close of business (5:00 p.m) on the |ast

‘day set for filing, ". . .or when sent by tel egraph or
certified or Express United States mail, postmarked not |ater
than the last day set for filing .. ." See California

Adm ni strative Code, title 8, part Ill, section 32135. Code of

Cvil Procedure section 1013 shall apply. Any statenent of
exceptions and supporting brief nust be served concurrently
with its filing upon each party to this proceeding. Proof of
service shall acconpany each copy served on a party or filed
with the Board itself. See California Adm nistrative Code,

title 8 part 111, sections 32300, 32305, and 32140.

Dated: April 28, 1987
MARTI N FASSLER
Adm ni strative Law Judge
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